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By Charles E. Gluckstein

Cashing in first-party
benefits has gained a
tremendous impetus

this past year. Insurers are now
realizing that carrying larger
reserves and the administration
costs of managing first-party
benefits is seriously affecting
their bottom line profits.

On the other hand, in most
cases, an insured is able to pur-
chase rehabilitation and atten-
dant-care benefits at a much
lower rate if the supplier realizes
that an insurance company is not
being billed.

Accordingly, insurers feel both
sides gain an advantage by set-
tling accident benefits once the
injuries have stabilized and are
inviting counsel to settlement
meetings and/or voluntary medi-
ations.

Benefits for insurers
1. Reduce administration

costs.
2. Reduce reserves.
3. Increase bottom line profits.
4. Reduce legal fees.
5. Settle at a discount to cost

of a structure to replace benefits.
6. Stop adverse development.

Benefits to insured
1. Can purchase equivalent

services more cheaply.
2. Can preserve medical and

rehabilitation benefits under
either Bill 164 or Bill 59 cases
(limit $1 million non-indexed).

3. Can save on attendant-care
benefits on Bill 59 cases (limit $1
million non-indexed).

4. Can design own structure
to suit needs.

5. Can pay off debts and/or
mortgage. 

6. Bring closure to a traumatic
event.

Administration of 
first-party claims

This can be a nightmare for
insurers. Unlike a tort claim file,
which has a predictable life
expectancy, some accident ben-
efit files can remain open indefi-
nitely. Adjusters can only prop-
erly manage a certain number of
files efficiently. If they are over-
loaded, the prospects of a poten-
tial bad-faith claim or special
award increase. Each month
brings a number of new accident
benefit claims to be added to the
old claims. At some point the
claims department of the insur-
ance company reaches a satura-
tion point, especially if there is a
directive to reduce expenses. 

In times of low interest rates
and low yields on investments,
the onus of making a profit falls
on the claims department to
either reduce expenses or
manage claims more efficiently.

Future care costs
Future care costs reports can

vary considerably, especially
when it comes to attendant-care
expenses. Before considering
cashing in benefits, a future care
cost report should be prepared by
a knowledgeable and respected

expert in the field. Needs may
change dramatically as the
insured ages and the amount
required for attendant care will
probably increase unless the
person is getting the maximum
allowed under Form 1. 

The cost of attendant-care
reports is expensive. It is not
uncommon for the lawyer of the
insured and the insurance com-
pany to agree on an individual to
prepare a joint report. It should
be an individual and not a com-
pany that should be retained, as
there could be a tremendous
variance between individuals
even within the same company
that specializes in preparing
these reports.

Structure vs. cash payout
In most catastrophic cases,

especially where a brain injury is
sustained, the insured is under a
disability. The insurer becomes a
trustee of the funds available
and must monitor the expendi-
tures carefully.

The insurer, therefore, in most
cases will want to require the fol-
lowing in concluding any settle-
ment of accident benefits:

1. That the insured has the
capacity to give instructions and
sign the necessary disclosure
statement or is represented by a
court appointed committee.

2. That a substantial portion
of the settlement is structured so
that the funds will not be dissi-
pated.

3. That court approval be
obtained when the insured is
under a disability or under 18

Discount to insurer from
actual cost of structure

It is now becoming common
practice for insurers to demand a
discount of anywhere between 10
to 25 per cent of future value of
the future benefit entitlement.
This is a matter of negotiation.
The amount of the discount will

depend on a number of factors,
some of which are as follows: 

1. If there is a valid dispute
and the insured is prepared to
waive interest, a special award
and/ or punitive damages;

2. The need of the insured for
cash to pay off outstanding liabil-
ities and/or mortgage; 

3. The desire of the insured to
terminate the relationship with
the insurer and the numerous
insurance and Designated As-
sessment Centre (D.A.C.) exami-
nations;

4. The desire on behalf of the
insured to provide security for
his family in the event of his
death before the negotiated guar-
antee period ends.

5. If the insured has no needs
outside of the amount he is get-
ting on a regular basis and has
no dependents to protect.

Insurer purchasing 
structure to replace benefits

In some instances where the
insured’s condition is stabilized
and will not improve, some
insurers are purchasing struc-
tures to replace the weekly bene-
fits. Although this reduces the
administration costs, the insurer
does not get the benefit of a set-
tlement whereby a discount
could probably be negotiated.
The insured continues to get the
benefits on a regular basis but is
unable to get the benefits that a
settlement could bring. There-
fore both lose an opportunity
that they otherwise could have.

Reversion
In many cases the insurer is

demanding a reversion of the
benefits to the insurer in the
event of the insured’s premature
death. This reversion is fre-
quently a 20-year guarantee
based on a two per cent inflation
rate. 

The cost of this reversion
should be paid by the insurer in
addition to the cost of the struc-
ture. The cost of this reversion
could be as much as five per cent
of the cost of the structure.

Most lawyers will refuse this

term of settlement or at least
insist on a “double reversion”
whereby both the insured’s
estate or beneficiaries and the
insurance company get the pay-
ments for the guaranteed period.

Design of structure
Structures can take almost

any form depending on the needs
of the insured. The lawyer
should be very involved in the
design of the structure to ensure
that the client’s needs are met. 

Consultation with the struc-
tured settlement specialist and
the insured should include such
questions as:

(1) amount of outstanding
debts, 

(2) need for structural
changes to premises, 

(3) amount required each year
for medical and rehabilitation
needs, including vehicles and
assistive devices, 

(4) amount required for food
and lodging, 

(5) education of children
expenses, etc. 

Therefore, a thorough budget
should be prepared before it is
finalized.

Conclusion
Sometimes the insured is

already getting what is tanta-
mount to a structure and has no
needs outside of the benefits he is
receiving. In that situation, the
lawyer should resist any sub-
stantial discount from the actual
cost of purchasing a structure to
replace the benefits being
received. However, in many
other cases cashing in accident
benefits can lead to a win/win sit-
uation for both the insured and
the insurance company.

Every case must be
approached differently and with
caution. Placing a large amount
in front of the insured may sound
tempting, but if the proceeds are
not managed carefully, the result
can be disastrous. It is not incon-
ceivable that a number of law-
suits will eventually emerge for
improvident settlements. 

Lawyers and insurance com-
pany representatives must ap-
proach the settlement of first-
party benefits in a professional
and well-thought-out manner.

Charles Gluckstein practises
civil litigation with Gluckstein &
Associates in Toronto.
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MANDATORY MEDIATIONMANDATORY MEDIATIONMANDATORY MEDIATIONMANDATORY MEDIATION

ADR Chambers is pleased to offer a panel of
mediators for mandatory mediations at roster rates.

THE PANEL

Glenn A. MacPherson, Q.C.
Brian H. Wheatley, Q.C.
The Hon. Robert S. Montgomery, Q.C.
The Hon. John G. M. White, Q.C.
The Hon. John B. Webber, Q.C.
Donald J. Wright, Q.C.
Ian V. B. Johnson, LL.M., Ph.D.

 Marvin J. Huberman, LL.M.
George E. Whyte, Q.C.
John D. Holding, Q.C.
Sharon Bros, FCIP

For appointments, please contact:

Marjorie Coe, Co-ordinator, at (416) 362-8555 ext. 222
or Nancy Dufour at (416) 362-8555 ext 229.

ADR CHAMBERS

48 Yonge Street, Suite 1100
Toronto, Ontario M5E 1G6

Tel:  (416) 362-8555 or 1-800-856-5154
Fax:  (416) 362-8825

E-mail: adr@adrchambers.com
Visit our Web site at: www.adrchambers.com
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are reducing N.B. premiums
by 25 per cent in response to
the legislation. The Insurance
Bureau of Canada (IBC) has
suggested ... that Alberta
should adopt a similar position.
... Clearly future victims’ rights
are in serious jeopardy,”
Lawson continued. “I would
strongly encourage you to con-
tact your MLA ... NOW to
express your opinion on how
these proposed changes will
affect victims’ (voters’) rights.”

Contact MLA
CRISIS
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