Court File No. CV-20-00640016-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE
THE HONOURABLE ) THURSDAY, THE 7™ DAY
JUSTICE E. M. MORGAN ) OF MARCH, 2024
BETWEEN:

WILLIAM BROUGH by his estate representative DARREN BROUGH, MAURICE ALBERT
ORCHARD by his estate representative CHRISTINA KINDER GASTON SCHWALRB by his
estate representative KIM KOBLINSKY, : N ARROL ANNETTE DERY by
her estate executor ELIE DERY, WILLIAM VAN DYKE by his estate executor TERENCE
VAN DYKE, BEATRICE GRACE GENDRON by her estate executrix JACQUELINE
AMABLE, MARIE BEDARD by her estate executrix ANGIE THORN DARREN BROUGH,
CHRISTINA KINDER, KIM KOBLINSK 2 , ELIE DERY,
TERENCE VAN DYKE, JACQUELINE AMABLE and ANGIE THORN

Plaintiffs

-and-

RESPONSIVE GROUP INC., RESPONSIVE MANAGEMENT INC., RESPONSIVE
MANAGEMENT SERVICES INC., RESPONSIVE HEALTH MANAGEMENT INC., RYKKA
CARE CENTRES LP, RYKKA CARE CENTRES GP INC., RYKKA CARE CENTRES II GP
INC., RESPONSIVE MANAGEMENT II INC., RESPONSIVE HEALTH MENTORS LTD.,
VERMONT SQUARE LTC LP by its general partner VERMONT SQUARE LTC INC.,
COOKSVILLE CARE CENTRES FACILITY INC., EATONVILLE CARE CENTRE
FACILITY INC., ANSON PLACE CARE CENTRE FACILITY INC., 914 BATHURST GP
INC., SHARON FARMS & ENTERPRISES LTD., HAWTHORNE CARE FACILITY INC,
DTOC II LONG TERM CARE LP by its general partner DTOC II LONG TERM CARE MGP
(a_general partnership, by its partners DTOC LONG TERM CARE GP INC. and ARCH
VENTURE HOLDINGS INC.), INA GRAFTON GAGE HOME OF TORONTO and 848357
ONTARIO INC.

Defendants

Proceeding under the Class Proceeding Act, 1992, S.0. 1992, C.6

ORDER
(Motion for Certification)



THIS MOTION, made by the Plaintiffs, for an Order certifying this action as a class
proceeding, was heard between January 15, 2024, and February 2, 2024, at 330 University Ave,

Toronto, Ontario, M5G 1RS.

ON READING the materials filed by the Parties and on hearing submissions from counsel

for the Plaintiffs and counsel for the Defendants,

1. THIS COURT ORDERS that the within action, subject to paragraph 11 of this Order, be
and is hereby certified as a class proceeding pursuant to the Class Proceedings Act 1992, S.O.

1992, ¢. 6 (“CPA™).

2. THIS COURT DECLARES that the only cause of action certified is negligence.

3. THIS COURT DECLARES that the claim for which there is some basis in fact is entirely
related to infection prevention and control in the period leading up to and during the Class Period
(between January 25, 2020 and May 5, 2023) and the COVID-19 cases that transpired during that

time.

4, THIS COURT ORDERS that the certified Classes are defined as follows:

“Residents”, “Resident Class” and “Resident Class Members” mean all persons
who contracted COVID-19 and who were Residents in, or received care at, the
Responsive Defendants” LTC homes at any time between January 25, 2020 and
May 5, 2023, or, where the person is deceased, the estate of that person;

“Visitors”, “Visitor Class” and “Visitor Class Members” mean all persons who
contracted COVID-19 and who entered any of the Responsive Defendants’ LTC
homes as part of the homes’ volunteer programs or to visit Residents at any time
between January 25, 2020 and May 5, 2023, and where the person is deceased,
the estate of that person; and

“Family Class” and “Family Class Members” means all persons including, but not
limited to, spouses, children, parents, and other relatives who, on account of a
personal relationship to any one or more Resident Class Members and Visitor



Class Members, have a derivative claim for damages under s. 61 of the Family
Law Act, R.S.0. 1990, c. F.3.

5. THIS COURT ORDERS that the following common issues are hereby certified:

(1) Did the Defendants, or any of them, owe a duty of care to the members
of the Classes related to COVID-19 outbreaks in their long-term care
(“LTC”) homes in Ontario?

(2) Ifthe answer to 1) is “yes”, what was the applicable standard of care?

(3) Iftheanswerto 1)is “yes”, did the Defendants, or any of them, breach
the duty of care they owed to all or any of the members of the Classes? If
so, when and how did the breach(es) occur?

(4) If the answer to 3) is “yes”, did any or all of the Defendants’
breach(es) amount to gross negligence?

6. THIS COURT ORDERS that if the Plaintiffs are successful at the trial of the common
issues, the proposed common issues with respect to causation and damages are to be addressed in
home-by-home mini-trials subsequent to the common issues trial, and not as common issues for
the entire Class:

(5) Did the Defendants’ conduct cause or contribute to the harm(s)
suffered and/or losses incurred by the Class Members?

(6) Are the members of the Classes entitled to general damages arising
from the Defendants’ negligence?

(7) Are the Class Members entitled to disgorgement of the benefits and
profits enjoyed by the Defendants as a result of their breaches?

(8) Can the Court make an aggregate assessment of all or some of the
damages suffered by the Class Members pursuant to sections 24 and 25 of
the CPA?

(9) Does the conduct of the Defendants, or any of them, warrant an award
of aggravated, exemplary and/or punitive damages, and if so, in what
amount?



7. THIS COURT ORDERS that Maurice Albert Orchard by his estate representative
Christina Kinder, Anette Dery by her estate executory Elie Dery, William Van Dyke by his estate
executor Terrence Van Dyke, Beatrice Grace Gendron by her estate executrix Jacqueline Amable,
Marie Bedard by her estate executrix Angie Millar and Christina Kinder are hereby appointed as

the Representative Plaintiffs for the Resident Class.

8. THIS COURT ORDERS that Christina Kinder is hereby appointed as the Representative

Plaintiff for the Visitor Class.

9. THIS COURT ORDERS that Christina Kinder, Terrence Van Dyke, Elie Dery,
Jacqueline Amable, and Angie Millar are hereby appointed as the Representative Plaintiffs for the

Family Class.

10. THIS COURT ORDERS that Rochon Genova LLP, Himelfarb Proszanski, Cerise
Latibeaudiere Law, Professional Corporation, Diamond & Diamond Lawyers LLP, TYR LLP and

Will Trial Lawyers are hereby appointed as Class Counsel.

11. THIS COURT ORDERS that the certification motion is dismissed as against Cooksville
Care Centres Facility Inc., Eatonville Care Centres Facility Inc., Anson Place Care Centres Facility
Inc., Hawthorne Care Facility Inc., Vermont Square Inc., 914 Bathurst GP, 848357 Ontario Inc.,
Sharon Farms & Enterprises Ltd., DTOC II Long Term Care GP LP by its general partner DTOC
IT Long Term Care MGP (a general partnership, by its partners DTOC Long Term Care GP Inc.
and Arch Venture Holdings Inc.), and Ina Grafton Gage Home of Toronto, and that the Plaintiffs
are at liberty to discontinue the action as against those Defendants without costs and without
prejudice to the Plaintiffs’ right to commence separate legal proceedings against same, relating to
the subject matter of this action, provided that a Representative Plaintiff is named for each new

action.



12. THIS COURT ORDERS that any future certification motions arising from a standalone
claim as referenced in paragraph 11 to this Order, may make use of the evidence, including all
affidavits, exhibits, and cross-examinations contained in the certification record with respect to the

within action.

13. THIS COURT ORDERS that the Plaintiffs are granted leave to amend the Third
Amended Consolidated Statement of Claim to remove Cooksville Care Centres Facility Inc.,
Eatonville Care Centres Facility Inc., Anson Place Care Centres Facility Inc., Hawthorne Care
Facility Inc., Vermont Square Inc., 914 Bathurst GP, 848357 Ontario Inc., Sharon Farms &
Enterprises Ltd., DTOC II Long Term Care LP by its general partner DTOC II Long Term Care
MGP (a general partnership, by its partners DTOC Long Term Care GP Inc. and Arch Venture

Holdings Inc.), and Ina Grafton Gage Home of Toronto as Defendants.

14. THIS COURT ORDERS that the Plaintiffs are granted leave to amend the Third
Amended Consolidated Statement of Claim to revise Representative Plaintiff Angie Thorn’s name

to her married name, Angie Millar.
15. THIS COURT ORDERS that the title of proceedings is hereby amended as follows:

Court File No. CV-20-00640016-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

WILLIAM BROUGH by his estate representative DARREN BROUGH, MAURICE ALBERT
ORCHARD by his estate representative CHRISTINA KINDER, GASTON SCHWALB by his estate
representative KIM KOBLINSKY, RUBMAMNMEMCCARRAL ANNETTE DERY by her estate
executor ELIE DERY, WILLIAM VAN DYKE by his estate executor TERENCE VAN DYKE,
BEATRICE GRACE GENDRON by her estate executrix JACQUELINE AMABLE, MARIE BEDARD
by her estate executrix ANGIE THORN MILLAR, DARREN BROUGH, CHRISTINA KINDER, KIM
KOBLINSKY, MiCHAELMCCARROLL ELIE DERY, TERENCE VAN DYKE, JACQUELINE
AMABLE and ANGIE THORN



Plaintiffs

-and-

RESPONSIVE GROUP INC., RESPONSIVE MANAGEMENT INC., RESPONSIVE MANAGEMENT
SERVICES INC., RESPONSIVE HEALTH MANAGEMENT INC., RYKKA CARE CENTRES LP,
RYKKA CARE CENTRES GP INC., RYKKA CARE CENTRES Il GP INC., RESPONSIVE
MANAGEMENT Il INC., RESPONSIVE HEALTH MENTORS LTD., VERMONT SQUARE LTC LP
by its general partner VERMONT SQUARE LTC INC., COOKSVILLE CARE CENTRES FACILITY
INC., EATONVILLE CARE CENTRE FACILITY INC., ANSON PLACE CARE CENTRE FACILITY
INC., 914 BATHURST GP INC., SHARON FARMS & ENTERPRISES LTD., HAWTHORNE CARE
FACILITY INC, DTOC Il LONG TERM CARE LP by its general partner DTOC Il LONG TERM
CARE MGP (a general partnership, by its partners DTOC LONG TERM CARE GP INC. and ARCH
VENTURE HOLDINGS INC.), INA GRAFTON GAGE HOME OF TORONTO and 848357 ONTARIO
INC.

Defendants

Proceeding under the Class Proceeding Act, 1992

16. THIS COURT ORDERS that the form, content, content, and manner of dissemination of
notice of the certification of the within action as a class proceeding, including the timing and
procedure for opting out, shall be determined by a further order of this Court. The notice of
certification shall include the notice of discontinuance of this proceeding as against Cooksville
Care Centres Facility Inc., Eatonville Care Centres Facility Inc., Anson Place Care Centres Facility
Inc., Hawthorne Care Facility Inc., Vermont Square Inc., 914 Bathurst GP, 848357 Ontario Inc.,
Sharon Farms & Enterprises Ltd., DTOC II Long Term Care GP LP by its general partner DTOC
IT Long Term Care MGP (a general partnership, by its partners DTOC Long Term Care GP Inc.
and Arch Venture Holdings Inc.), and Ina Grafton Gage Home of Toronto, with leave permitting

the commencement of new proceedings.



17. THIS COURT ORDERS that there shall be no costs of this motion.

Morgan J.



WILLIAM BROUGH by his estate representative DARREN BROUGH -and-

et al.
Plaintiffs
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Darryl Singer (LSO# 34473R)
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HIMELFARB PROSZANSKI
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